DEPARTMENT OF BUSI NESS AND
PROFESSI ONAL REGULATI ON,
Dl VI SI ON OF HOTELS AND

STATE OF FLORI DA

DI VI SI ON OF ADM NI STRATI VE HEARI NGS

RESTAURANTS,

Petiti oner,

VS.

HOUSE OF | NDI A, L

Respondent .

Case No. 07-0200
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RECOMVENDED ORDER

Pursuant to notice, a hearing was conducted in this case on

July 25, 2007, by video teleconference at sites in Mam and

Tal | ahassee,

Florida, before Stuart M Lerner, a duly-designated

Adm ni strative Law Judge of the Division of Admi nistrative

Heari ngs ( DOAH).

For

For

Petitioner:

Respondent :

APPEARANCES

El i zabeth Duffy, Esquire
Jose Bl anco, Certified Legal Extern
Depart ment of Business and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-2202

Sukhpal Si ngh, Manager

House of India

22 Merrick Wy

Coral Gables, Florida 33134



STATEMENT OF THE | SSUE

Whet her Respondent committed the violations alleged in the
Adm ni strative Conplaint and, if so, what penalty should be
i nposed.

PRELI M NARY STATEMENT

On Cctober 17, 2006, Petitioner issued an Admi nistrative
Conmpl aint alleging that, on Septenber 28 and 29, 2006,
Respondent was in violation of Section 6-501.111 of the Food
Code. On or about Novenber 6, 2006, Respondent requested "an
evidentiary hearing pursuant to Section 120.57(1), Florida
Statutes,"E]on the allegations made against it in the
Adm ni strative Conplaint. On January 16, 2007, the matter was
referred to DOAH for the assignnent of a DOAH adm nistrative | aw
j udge to conduct the hearing Respondent had requested.

As noted above, the hearing was held on July 25, 2007.ETM0
W tnesses testified at the hearing: Douglas Mrgadanes (for

Petitioner) and Sukhpal Singh (for Respondent). |In addition to

the testinony of M. Mrgadanes and M. Singh, six exhibits

(Petitioner's Exhibits 1 through 5, and Respondent's Exhibit 1)
were offered and received into evidence.

At the close of the taking of evidence, the undersigned
established a deadline (10 days fromthe date of the filing with
DOAH of the hearing transcript) for the filing of proposed

reconmended orders.



The Transcript of the hearing (consisting of one vol une) was
filed with DOAH on August 7, 2007

Respondent filed its Proposed Recormended Order on
August 17, 2007. To date, Respondent has not filed any post-
heari ng subm ttal

FI NDI NGS OF FACT

Based on the evidence adduced at hearing, and the record as
a whole, the follow ng findings of fact are made:

1. At all times material to the instant case, Respondent
operated the House of India (Restaurant), an eating
est abli shment | ocated in Coral Gables, Florida.

2. Respondent is now, and was at tines material to the
i nstant case, the holder of a license issued by Petitioner
(l'i cense nunber 2313769) authorizing it to operate the
Restaurant as a public food service establishnent.

3. On the norning of Septenber 28, 2006, Dougl as
Mor gadanes, a Sanitation and Safety Specialist with Petitioner,
conducted an inspection of the prem ses of the Restaurant. His
i nspection reveal ed, anong other things, that there were, what
he believed to be, "rodent droppings" present in the Restaurant,
creating "an unsanitary condition [that] could | ead to food
borne illnesses” if the food served to patrons becane

contam nated wth these droppings.



4. Before leaving the establishnent, M. Mrgadanes
advi sed Respondent that this "unsanitary condition" had to be
corrected within 24 hours.

5. The Restaurant closed imediately follow ng the
i nspection and an extensive cl eanup operation was undertaken.

6. In addition, Respondent had "[its] pest control
conpany, " Rentokil Pest Control (Rentokil), come to the
Restaurant during or around the early norning hours of
Sept enber 29, 2006, to perform "foll ow up” rodent control
services. (Rentokil had just made a "routine service" call to
t he Restaurant on Septenber 27, 2006.)

7. M. Morgadanes conducted a "call back” inspection of the
Rest aurant on Septenber 29, 2006. Hi s inspection reveal ed that,
not wi t hst andi ng Respondent's cl eanup and rodent control efforts,
there were, what appeared to himto be, rodent droppingsmi n an
unused attic area above, and "a little bit to the side" of, the
Rest aurant's kitchen.

8. Respondent was unable to produce for M. Mrgadanes
during the "call back” inspection docunentation reflecting that
Rent oki| had been to the Restaurant to provide rodent control
servi ces.

9. Respondent subsequently sent such docunentation to

M . Morgadanes' office by facsimle transm ssion.



10. The docunentation for the Septenber 29, 2006, service
call (9/29 Docunentation) contained the follow ng entries under
"Service Performed by Rentokil" and "Cooperati on Requested from
Cust oner":

Service Perforned by Rentokil: Inspected
and service[d] facility for pest[s]. Found
no activity. Put out glue in kitchen

under neat h ki tchen sink around hol e near the
back door.

Cooper ati on Requested from Cust oner:

Proofing Adequate? [1 Yes M No Pl ease fix
hol e underneath sink to prevent rodent
har bor age.

Sanitati on Needed? M Yes [1 No Please
cl ean di shwashi ng station.

11. These entries on the 9/29 Docunentation clearly and
convincingly establish that, although Respondent had done
cl eanup work and retained the services of Rentokil in an effort
to mnimze the presence of rodents in the Restaurant, it had
not elim nated harborage conditions on the prem’ses.EI

12. After receiving the docunentation from Respondent,
Petitioner issued the Adm nistrative Conplaint that is the
subj ect of the instant controversy.

13. This was the second tine in |ess than a year that
Petitioner had charged Respondent with violating
Section 6-301. 14 of the Food Code. A prior charge (filed in

DBPR Case No. 2005064978) had been di sposed of by stipulation,



the ternms of which were "adopted and i ncorporated” in a Final
Order issued by Petitioner on January 12, 2006. There was no
adm ssion or finding of guilt. The "stipulated disposition" of
t he charge was Respondent's paynent of a fine of $500.00 and
attending a hospitality education program

CONCLUSI ONS OF LAW

14. Petitioner has been statutorily del egated the
authority to "carry out all of the provisions of [Chapter 509,
Florida Statutes] and all other laws relating to the inspection
or regulation of . . . public food service establishnents for
t he purpose of safeguarding the public health, safety, and

wel fare." § 509.032, Fla. Stat.

15. A "public food service establishnment,” as that termis

used in Chapter 509, Florida Statutes, is defined in Section
509.013(5)(a), Florida Statutes, as follows:

"Public food service establishnment” neans
any building, vehicle, place, or structure,
or any roomor division in a building,
vehicle, place, or structure where food is
prepared, served, or sold for inmmediate
consunption on or in the vicinity of the
prem ses; called for or taken out by
custoners; or prepared prior to being
delivered to another |ocation for
consunpti on.

16. Each "public food service establishnent” nust have a
license fromPetitioner prior to the commencenent of operation.

8§ 509.241, Fla. Stat.



17. Disciplinary action may be taken agai nst the hol der of
such license for "operating in violation of [Chapter 509,
Florida Statutes] or the rules of [Petitioner] . . . ." Such
di sciplinary action may include one or nore of the follow ng
penalties: |license revocation, with the |licensee unable to
"apply for another license for that |ocation prior to the date
on which the revoked |icense woul d have expired"; |icense
suspension (for a period not exceeding 12 nonths), wth the
licensee able to "apply for reinstatenment or renewal of the
Iicense"” follow ng the suspension period; inposition of an
adm nistrative fine not to exceed $1,000 for each separate
offensea and "[m andatory attendance, at personal expense, at an
educati onal program sponsored by the Hospitality Education
Program" § 509.261, Fla. Stat.

18. "[T]he rules of [Petitioner],"” violation of which
subject a licensee to disciplinary action pursuant to Section
509. 261, Florida Statutes, include Florida Adm nistrative Code
Rul e 61C-4.010(6), which provides, in pertinent part, as
follows:IZI

61C-4.010 Sanitation and Safety
Requi renent s.

* * *

(6) Physical Facilities - except as
specifically provided in these rules, the
physical facilities at public food service
establ i shments shall be subject to the



provi sions of Chapter 6, Food Code, herein
adopted by reference.

19. Section 6-501.111 is part of Chapter 6 of the Food
Code (which is incorporated by reference in Florida
Adm ni strative Code Rule 61C-4.010(6)). It provides as foll ows:

Section 6-501.111 Controlling Pests

The presence of insects, rodents, and other
pests shall be controlled to mnimze their
presence on the prem ses by:

(A) Routinely inspecting the prem ses for
evi dence of pests;

(B) Using nmethods, if pests are found, such
as trapping devices or other neans of pest
control as specified under 88 7-202.12, 7-
206. 12, and 7-206.13; and

(D) Elimnating harborage conditions.

20. "No revocation [or] suspension . . . of any [public
food service establishnment] license is |lawful unless, prior to
the entry of a final order, [Petitioner] has served, by personal
service or certified mail, an adm nistrative conplaint which
affords reasonable notice to the |licensee of facts or conduct
whi ch warrant the intended action and unless the |licensee has
been gi ven an adequate opportunity to request a proceeding
pursuant to ss. 120.569 and 120.57." § 120.60(5), Fla. Stat.

21. The licensee nust be afforded an evidentiary hearing
i f, upon receiving such witten notice, the licensee disputes the
all eged facts set forth in the adm nistrative conplaint.

§§ 120.569(1) and 120.57, Fla. Stat.



22. At the hearing, Petitioner bears the burden of proving
that the |licensee engaged in the conduct, and thereby commtted
the violations, alleged in the admnistrative conplaint. Proof
greater than a nere preponderance of the evidence nust be
presented. C ear and convincing evidence of the |icensee's guilt

is required. See Departnent of Banking and Fi nance, Division of

Securities and I nvestor Protection v. Osborne Stern and Conmpany,

670 So. 2d 932, 935 (Fla. 1996); Pic N Save of Central Florida

v. Departnent of Business Requl ation, 601 So. 2d 245, 249 (Fl a.

1st DCA 1992); and 8 120.57(1)(j), Fla. Stat. ("Findings of fact
shal | be based upon a preponderance of the evidence, except in
penal or licensure disciplinary proceedi ngs or except as
ot herw se provided by statute . . . .").

23. Cear and convincing evidence "requires nore proof than

a 'preponderance of the evidence' but |less than 'beyond and to

the exclusion of a reasonable doubt.'" 1n re Gaziano, 696 So.
2d 744, 753 (Fla. 1997). It is an "internedi ate standard." |d.
For proof to be considered "'clear and convincing' . . . the

evi dence nmust be found to be credible; the facts to which the

W tnesses testify nust be distinctly renenbered; the testinony
must be precise and explicit and the witnesses nust be lacking in
confusion as to the facts in issue. The evidence nust be of such
wei ght that it produces in the mnd of the trier of fact a firm
belief or conviction, wthout hesitancy, as to the truth of the

al | egati ons sought to be established.” 1n re Davey, 645 So. 2d

398, 404 (Fla. 1994), quoting, with approval, from Slonowitz v.

Wal ker, 429 So. 2d 797, 800 (Fla. 4th DCA 1983).



24. In determ ning whether Petitioner has net its burden of
proof, it is necessary to evaluate its evidentiary presentation
in light of the specific factual allegation(s) made in the
charging instrunment. Due process prohibits an agency from taking
penal action against a |licensee based on matters not specifically
alleged in the charging instrunment, unless those natters have

been tried by consent. See Shore Village Property Omers'

Association, Inc. v. Departnent of Environmental Protection, 824

So. 2d 208, 210 (Fla. 4th DCA 2002); and Lusskin v. Agency for

Health Care Adm nistration, 731 So. 2d 67, 69 (Fla. 4th DCA

1999).

25. Furthernore, "the conduct proved nust legally fal
within the statute or rule clainmed [in the adm nistrative
conplaint] to have been violated.” Delk, 595 So. 2d at 967. In
deci ding whether "the statute or rule clainmed to have been
violated" was in fact violated, as alleged by Petitioner, if
there is any reasonabl e doubt, that doubt nust be resolved in

favor of the |licensee. See Wi taker v. Departnent of |nsurance

and Treasurer, 680 So. 2d 528, 531 (Fla. 1st DCA 1996); El mariah

v. Departnent of Professional Requl ati on, Board of Medicine, 574

So. 2d 164, 165 (Fla. 1st DCA 1990); and Lester v. Departnent of

Pr of essi onal and Occupati onal Requl ati ons, 348 So. 2d 923, 925

(Fla. 1st DCA 1977).
26. The Adm nistrative Conplaint issued in the instant case
al l eges that, on Septenber 28 and 29, 2006, Respondent was in

viol ation of Section 6-501.111 of the Food Code as evi denced by

10



rodent droppings found in the Restaurant during inspections on
t hose days.

27. As noted above, Section 6-501.111 of the Food Code

speci fies neasures that nust be taken to "mnim ze" the presence
of rodents and ot her pests on the prem ses of a public food
service establishment.B These measures include "[e]limnating
har borage conditions."

28. The record evidence clearly and convincingly

establ i shes that Respondent violated Section 6-501.111 of the

Food Code on Septenber 28 and 29, 2006, as alleged in the

Adm ni strative Conplaint, by not "elimnating harborage
conditions" at the Restaurant. Accordingly, disciplinary action
may be taken agai nst Respondent pursuant to Section 509. 261

Fl orida Stat utes.

29. In its Proposed Reconmended Order, Petitioner proposes
t hat the undersigned recommend that, as punishnent for
Respondent's commtting the violations alleged in the
Adm ni strative Conplaint, Respondent's |icense be suspended for
four days and it be required to pay an adm nistrative fine of
$1,000.00 and attend, at its own expense, a hospitality
educati on program

30. In the undersigned's view, this is too harsh a
penalty, given the efforts that Respondent did make to mnim ze

the presence of rodents in the Restaurant.

11



31. Taking into account the totality of circunstances
(including these efforts made by Respondent, as well as the
di sposition of the charge filed agai nst Respondent in DBPR Case
No. 2005064978), the undersigned concludes that a nore
reasonabl e and appropriate penalty would be to nerely require
Respondent to pay an admi nistrative fine of $1,000.00 and
attend, at its own expense, a hospitality education program
W t hout suspending its |icense.

RECOMVENDATI ON

Based upon the foregoing Findings of Fact and Concl usi ons
of Law, it is hereby
RECOMVENDED t hat Petitioner issue a final order finding
t hat Respondent committed the violations alleged in the
Adm ni strative Conplaint and disciplining Respondent therefor by
i mposing a fine of $1,000.00 and directing that Respondent
attend, at its own expense, a hospitality education program
DONE AND ENTERED t his 22nd day of August, 2007, in

Tal | ahassee, Leon County, Florida.

- ———
——— —

STUART M LERNER

Adm ni strative Law Judge

Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
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Fax Filing (850) 921-6847
wwv, doah. state. fl.us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 22nd day of August, 2007.

ENDNOTES
! House of India is the "doing business as" name of Suni House
of India, Inc.

2 Al references to Florida Statutes in this Recormended Order
are to Florida Statutes (2006).

3 The hearing was originally scheduled for March 22, 2007, but
was twi ce continued.

“ VWiile it is not apparent fromthe record that M. Mrgadanes
had sufficient expertise to determ ne that the droppings he
observed on Septenber 28 and 29, 2006, were the product of
rodents, Respondent does not dispute that these droppings were
i ndeed, as M. Morgadanes determ ned, rodent feces. Wether

t hese droppings were fresh or not, the evidentiary record does
not reveal

® The 9/29 Docunentation can be relied upon to make a finding
concerning Respondent's failure to elimnate harborage
conditions in the Restaurant inasnmuch as it was Respondent that
of fered this docunentation into evidence (as part of
Respondent's Exhibit 1) and it did so without |imtation or
reservation. Cf. Guzman v. IBP, Inc., 2000 Neb. App. LEXI S 261
*8-9 (Neb. C. App. 2000)("1BP asserts that the information on
exhi bit 53 is uncorroborated hearsay. Thus, |BP concludes that
we should not rely on the report in our review of this case.
Wiile IBP's contentions mght be well taken if it had not
offered the exhibit or if the exhibit was received over IBP' s
obj ections on these grounds, |IBP waived these objections by
offering the exhibit, and we consider it for what it is

worth-- . . . . Finally, IBP ignores the fact that Guzman may
support her case not only by her own evidence, but by the

evi dence produced by IBP as well."); and State v. Holliday, 110
Ore. App. 426, 428 n.1 (O. C. App. 1992) ("Defendant wai ved any
objection to the lack of certification or supporting affidavits
for the records by offering themas his exhibit.").

13



® Section 509.261(2), Florida Statutes, provides that, "[f]or
t he purposes of this section, [Petitioner] nay regard as a
separate offense each day or portion of a day on which an
establishment is operated in violation of a 'critical |aw or

rule,' as that term
critical laws or rul

is defined by rule.” "Violations of
es" are defined in Florida Adm nistrative

Code Rule 61C-1.0021(2), as "those violations determ ned by the
[Petitioner] to pose a significant threat to the public health,

safety, or welfare.™

7

"[T]he rules of [Petitioner]" also include the follow ng

provision found in Florida Adm nistrative Code Rule 61C

1.004(3):
61C- 1. 004 GCeneral Sanitation and Safety
Requi renent s.
The foll ow ng general requirenments and
standards shall be net by all . . . public
food service establishnments:

* * *

(3) Vermn control - Effective contro

measures shall be taken to protect against
the entrance into the establishnent, and the
breedi ng or presence on the prem ses of

rodents, f
Al'l buildi
proof ed, f

lies, roaches and ot her vermnn.
ngs shall be effectively rodent-
ree of rodents and maintained in a

rodent - proof and rodent-free condition. Al
wi ndows used for ventilation nust be

screened,

except when effective neans of

verm n control are used. Screening nateri al

shall not be less than 16 mesh to the inch
or equivalent, tight-fitting and free of
breaks. Insecticides or rodenticides, when
used, shall be used in conpliance with
Chapter 5E-14, F. A . C., herein adopted by
ref erence.

* * *

Respondent, however,
be found guilty of,

was not charged with, and therefore cannot
violating this rule provision. See WII ner

v. Departnment of Professional Regul ation, Board of Medicine, 563

14



So. 2d 805, 806 (Fla. 1st DCA 1990) ("[ Al ppel l ant correctly
argues that three of the violations were not charged in the
adm ni strative conplaints against him W, therefore, set aside
the findings of guilt and the fines for violation of Section
458.331(1)(h), Florida Statutes (1981); Section 458.331(1)(t),
Florida Statutes (1981); and Section 458.331(1)(n), Florida
Statutes (1983)."); and Del k v. Departnent of Professional
Regul ation, 595 So. 2d 966, 967 (Fla. 5th DCA 1992)("[T]he
conduct proved nust legally fall within the statute or rule
clainmed [in the adm nistrative conplaint] to have been
violated.").

8 The presence of rodents or their droppings at a public food

service establishnent is not in and of itself a violation of
Section 6-501. 111 of the Food Code. It is nerely proof of such
a violation.
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COPI ES FURNI SHED

Charles F. Tunnicliff, Esquire
Eli zabeth Duffy, Esquire
Jose Bl anco, Certified Legal Extern
Departnent of Business and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-2202

Sukhpal Si ngh, Manager

House of India

22 Merrick Way

Coral Gables, Florida 33134

Bill Veach, Director
D vi sion of Hotels and Restaurants
Departnent of Business and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792

Ned Lucynski, General Counse
Depart ment of Business and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-2202

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recormended Order. Any exceptions
to this Recomended Order should be filed with the agency that
will issue the Final Oder in this case.

16



	RECOMMENDED ORDER
	APPEARANCES
	
	
	STATEMENT OF THE ISSUE
	PRELIMINARY STATEMENT
	FINDINGS OF FACT




